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MENTAL HEALTH BILL 2013 
Committee 

Resumed from 17 September. The Chair of Committees (Hon Adele Farina) in the chair; Hon Helen Morton 
(Minister for Mental Health) in charge of the bill.  

Clause 179: Patient’s psychiatrist must ensure regard had to patient’s wishes — 
Progress was reported after the clause had been partly considered. 

Hon LJILJANNA RAVLICH: This clause falls under part 13, division 2 of the bill, which deals with 
involuntary patients and mentally-impaired accused. Can the minister tell me how many people we are talking 
about that this division will apply to? 

Hon HELEN MORTON: Is the member talking specifically about all the people who are mentally-impaired 
accused, or all the people who are under a community treatment order, at any one time? 

Hon Ljiljanna Ravlich: At any one time, how many people are under a community treatment order? 

Hon HELEN MORTON: Is the question about an involuntary order in general, or a community treatment 
order? 

Hon Ljiljanna Ravlich: Involuntary patients, and an involuntary order, and mentally-impaired accused—the 
total for those two. 

Hon HELEN MORTON: I am advised that the total number—a snapshot of an average day—would be about 
200 community treatment orders, 180 involuntary patients and 35 mentally-impaired accused. 

Hon LJILJANNA RAVLICH: The reason I ask that is that clause 179 puts in place some additional 
administrative functions. I refer specifically to subclause (3), which states — 

The patient’s psychiatrist must ensure that, as soon as practicable, each of these people is given a copy 
of the reasons referred to in subsection (2)(c) … 

It then goes on to list the people who need to be given a copy of the reasons—namely, the patient, an enduring 
guardian or guardian, a nominated person et cetera. If we were dealing with thousands of people, clearly that 
would be a major drawdown on resources. However, given that we are dealing with fewer than 300 people, that 
will obviously not be the case.  
Clause put and passed.  
Clause 180 put and passed. 
Clause 181: Record of treatment to be filed — 
Hon STEPHEN DAWSON: This clause states — 

The patient’s psychiatrist must ensure that a record of the treatment provided to the patient is filed.  

Is a time frame attached to when this must take place? If the psychiatrist does not file a record of the treatment 
provided, what action will be taken? Will there be a fine? Will the Chief Psychiatrist act in some way? 

Hon HELEN MORTON: Obviously the requirements under this clause are quite extensive. For example, if 
medication was administered, medication charts would have to be filled out immediately and placed in the 
patient’s file. But in terms of what I might call the broader treatment plan, the failure to file is a ground for 
a compliance notice from the Mental Health Tribunal, and that is covered under clause 420. The fine for not 
complying with a compliance notice is $10 000. That is covered under clause 469. I think the member will see 
from those comments that this is an area that the bill has significantly focused on in terms of strengthening 
compliance and outlining quite clearly the requirements around filing patients’ information. 

Hon LJILJANNA RAVLICH: Minister, I notice that it does not actually say how it is to be filed—whether it is 
filed in hard copy or whether it can be filed electronically. I am just wondering why that is the case, and why that 
has not been specified.  

Hon HELEN MORTON: If the member looks at clause 4, there is a definition for “file”. But all medical files 
have a hard copy, and aspects of that file are uploaded onto the electronic file, which is accessible electronically 
between the health services. That is referred to as PSOLIS—the psychiatric services online information system.  

Hon LJILJANNA RAVLICH: Is it the aspiration of the system that any treating psychiatrist can access the 
medical records of an individual patient; that the information will be available on database and held centrally, 



Extract from Hansard 
[COUNCIL — Thursday, 18 September 2014] 

 p6542b-6559a 
Hon Ljiljanna Ravlich; Hon Helen Morton; Hon Stephen Dawson; Hon Alanna Clohesy; Hon Amber-Jade 

Sanderson 

 [2] 

and so any medical physician or psychiatrist can access the information so that there is continuity of the 
treatment of the patient?  

Hon HELEN MORTON: I think the member is referring specifically to the information online, or is she talking 
about the hard copy medical records? 

Hon Ljiljanna Ravlich: I am talking about both; I am talking about the Stokes report saying that record keeping 
is pretty poor, and obviously there needs to be an improvement in that area and the information needs to be 
accessible so it can be shared. 

Hon HELEN MORTON: The information that is on hard file is actually held at the facility, and anybody who 
has a proper responsibility for the treatment of the patient has access to the file. Further afield—I am talking 
more specifically around the internet approach through PSOLIS—various filters are put in place to ensure that 
the confidentiality requirements for patients’ information are fulfilled. There are times when people will only 
have access to certain information—perhaps they can only have access for read-only purposes and they cannot 
write into the file, for example. Services like the Mental Health Emergency Response Line have full access, so 
that if there is an emergency, wherever the MHERL service is operating has full access. But there are provisions 
in this for improved information sharing, which is difficult at the moment, especially when a private operator is 
running a public service. There have been some difficulties around that, and in particular we have mentioned 
Ramsay Health Care, for example, but that is being sorted. This bill will actually streamline that requirement to 
be able to share those services. Of course, information has always been shared with the consent of the patient or 
the patient’s guardian; we are talking about where that is not available.  
Clause put and passed. 
Clauses 182 to 188 put and passed.  
Clause 189: Provision of treatment to patient of Aboriginal or Torres Strait Islander descent —  
Hon STEPHEN DAWSON: The clause reads — 

To the extent that it is practicable and appropriate to do so, treatment provided to a patient who is of 
Aboriginal or Torres Strait Islander descent must be provided in collaboration with — 

(a) Aboriginal or Torres Strait Islander mental health workers; and 
(b) significant members of the patient’s community, including elders and traditional healers. 

In relation to the consultation with members of the patient’s community, including elders and healers, will there 
be guidelines around this particular area, or will that appear in the regulations?  
Hon HELEN MORTON: As part of the subgroups that I have talked about previously, there is a subgroup 
referred as to the “Aboriginal advisory group”. That has people sitting on it who are Aboriginal health workers 
and elder statespersons from Aboriginal communities, for example. It refers to the development around the 
guidelines et cetera, and providing how to in-reach into those communities is part of the guideline development 
that is occurring in and through that committee.  

Hon STEPHEN DAWSON: My question is in relation to small communities, say somewhere like Well 33 or 
somewhere off the beaten track where it may not be easy to contact elders in the community—we certainly may 
not be able to phone the community. Some of those communities might have a shop or an office and it might be 
staffed for periods of the day, but not all the time. The clause refers to “practicable and appropriate to do so”; let 
us say it is appropriate to do so, what is practicable? To what extent will those providing the treatment go to 
ensure that consultation has happened with elders from a community? Will they visit? Will they send someone 
out? How long will they do that consultation or that tracking down before they decide it is too hard and it cannot 
happen?  

Hon HELEN MORTON: I know precisely the community the member is talking about, so I understand the sort 
of extent to which the member wants to get some better understanding of that.  

Of course, I have travelled out to that particular community with the statewide specialist mental health 
Aboriginal service. The liaison work it does with the community people is ongoing. It might not be on site all the 
time, but it does travel there frequently and has an ability to kind of enhance that liaison quite significantly.  

The other thing is that an Aboriginal health liaison officer is based at most of those communities, including the 
community that the member has referred to. The specialist Aboriginal mental health service can work with the 
liaison officer to provide some assistance to a community member and will continue to do so, but of course they 
will be able to update the health worker with information relevant to the particular patient or family when they 
visit. When I was out there, we travelled with the psychiatrists, as well as the specialist Aboriginal mental health 
service. I do not know how frequently a psychiatrist would get to a place such as that, but it is regularly, and 
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when I say “regularly”, I mean six-monthly. I know that does not sound as though it is very often for 
a psychiatrist, but it is far more regular for the specialist Aboriginal mental health service than the others. 

Hon STEPHEN DAWSON: I always appreciate when the minister comes to my electorate and visits the 
communities. I take that point. In this case, I do not think that a visit by a psychiatrist every six months is too 
long. I understand the difficulties in getting to some of these communities. The minister will be as aware as I am 
that if there is a mental health worker or liaison person in these communities, there is probably only one. If the 
community has only one person—if it has one—that person would be away for at least six weeks of the year, 
because they would have annual leave and probably extra leave for being situated in that place. What would 
happen if that worker was not around? It may be a rare case, but what would happen if somebody from the 
community required treatment but there was no Aboriginal mental health liaison person on the ground? Again, 
would somebody be sent out to the community to do some sort of consultation or to have a conversation, or 
would we simply decide that it was too hard and, on the balance of probabilities, the treatment made sense so we 
would go ahead with it anyway? If the person was on leave and it was not practicable, would we go down this 
other route? 

Hon HELEN MORTON: I indicate to the member that I am getting my advice on this from a practitioner who 
works in a remote area. 

Hon Stephen Dawson: Excellent; they are the right person to get the advice from! 

Hon HELEN MORTON: That is correct. I am informed that sometimes a full-time equivalent comprises more 
than one person, and sometimes there is more than one Aboriginal liaison officer, even in a small community. 
The arrangements that the member is referring to are dealt with in some respects in that way. However, if that is 
not possible, they can liaise via telephone. As the member will be aware, some of these small places have the 
most sophisticated audiovisual technology, which the people in those communities are very proficient at using. 
Again, I have observed in some of the most remote communities out in the lands, for example, that they have the 
most sophisticated audiovisual equipment and the people living in those communities seem to be very 
comfortable with and incredibly capable of using that sort of equipment, if there were ever a need for it as 
a backup service. 

Hon STEPHEN DAWSON: I appreciate that, minister. Absolutely, many Aboriginal communities are much 
more adept at using technology than are people in towns or cities. The point is that if there is nobody in town on 
the day that the treatment is proposed to be undertaken, what will happen? When is the cut-off point? When will 
somebody decide that it is not practicable and that consultation can happen and the treatment is given? 

Hon HELEN MORTON: Again, I am advised that a nurse is always in the clinic at the community. It might not 
be the Aboriginal health liaison officer or the Aboriginal mental health service provider, but the people who 
provide the services to the clinics in those communities are in fact always available. I am just reminded that at 
one stage my daughter was the sole nurse practitioner in an Aboriginal remote community in South Australia. It 
was never a possibility for her to leave that community. Even if she was not on duty as such, she was in the 
community and could not leave unless another person came in at the time. Somebody has to be there, even if 
they are not in the clinic at the time. 

Hon STEPHEN DAWSON: What I am hearing is that somebody will be tracked down for the consultation to 
happen. 

Hon Helen Morton: That’s a good way to describe it. 

Hon STEPHEN DAWSON: I hope that is certainly the case. 

Clause put and passed. 

Clauses 190 and 191 put and passed. 
Clause 192: Electroconvulsive therapy (ECT): meaning — 
Hon STEPHEN DAWSON: I understand that a number of members in the chamber have some comments to 
make on division 1 of part 14, so I spoke to the minister behind the Chair and the minister has indicated that she 
is happy for us to make general comments during debate on clause 192, if you are happy with that, 
Madam Chair, but we will not have the same extensive debate on each clause in the division, because that would 
mean we would well and truly be here until Christmas!  

The CHAIR: Are any members in the chamber opposed to proceeding in the way that Hon Stephen Dawson has 
outlined? There being none, I am happy to proceed on that basis. 
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Hon STEPHEN DAWSON: There has been quite a bit of interest in the community about electroconvulsive 
therapy. In fact, the minister spoke extensively about the issue in her response to the second reading debate and it 
is referred to in the explanatory memorandum provided with the bill. It is fair to say—I have said this 
previously—that the jury is still out on this issue. I am not giving a second reading debate contribution today; 
I am conscious of that, Madam Chair. However, there is still a great deal of concern in the community about this 
issue, so I want to tease out some of those points and get a good sense of this issue and how we came to the point 
that we have landed on in the bill. Is there a standard course of electroconvulsive therapy? Is a standard 
treatment provided or is the treatment tailored to each individual patient? Could a course be one zap or could 
10 lots of treatment be part of that course? 

Hon HELEN MORTON: People have interpreted the member’s question differently, so I would appreciate it if 
he could go over it again. Is he asking for information about the training course for a person who will give ECT 
or about the course of treatment required by a patient and the variables depending on the different degrees of — 

Hon Stephen Dawson: Yes, the different needs of the patient. 

Hon HELEN MORTON: The settings can be varied depending on the size of the patient, for example. The size 
of the patient makes a difference to the setting levels for ECT. The electrodes can be positioned in different 
ways, depending on the needs of the patient. The level of current is another variation. A variety of settings need 
to be taken into account, and that is based on the clinician’s knowledge of the patient’s needs, taking into 
account all the issues that are specific to the patient.  

Sitting suspended from 1.01 to 2.00 pm 

Hon STEPHEN DAWSON: Before we broke for lunch, I was asking the minister about electroconvulsive 
therapy and particularly about what a course of ECT treatment would entail. Before we rose, the minister said 
that it depends on a number of factors, including people’s size, weight et cetera. Rather than me saying “zap”, is 
the correct term “a treatment”? Is one individual session a treatment? 

Hon Helen Morton: Yes. 

Hon STEPHEN DAWSON: That is the more appropriate term to use. The use of multiple treatments depends 
on a person’s size. Whether it is one — 

Hon Helen Morton: No. 

Hon STEPHEN DAWSON: Can the minister explain how whether someone gets one treatment or four 
treatments or 10 treatments in a course is decided upon? 

The DEPUTY CHAIR (Hon Liz Behjat): Minister, you have another adviser coming into the chamber; please 
wait. 

Hon HELEN MORTON: Madam Deputy Chair, an explanation for the changeover is that the Chief Psychiatrist 
has been on urgent business and was able to get here only now. 

The issue is around the course of the treatment. Normally, a course of treatment is six treatments and after each 
treatment the patient is assessed and it is determined whether the course will be the full six treatments or less. It 
depends on the nature and the severity of the illness rather than the size of the patient. The size of the patient has 
some relevance to the level of current provided, but the number of treatments and the course of treatment are 
determined by the severity of the illness and how that patient is responding to treatment on an ongoing basis 
throughout the course. 

Hon LJILJANNA RAVLICH: Does a consent form need to be signed for every new course of treatment? 

Hon HELEN MORTON: A course might be six treatments. That is called one course. Consent is required for 
the course. If the member is asking the question about whether every individual treatment needs a separate 
consent, the answer to that is no. 

Hon LJILJANNA RAVLICH: Once a consent form is signed for a treatment, should the patient not wish to 
continue treatment, is there some sort of opt-out provision? Can the patient say that they have had three 
treatments and they feel it is bad for them so they do not want the rest? How is that facilitated? 

Hon HELEN MORTON: As with any other form of medical treatment, a voluntary patient can choose to 
withdraw consent at any time. For involuntary patients that will be determined after assessment of each treatment 
with the clinical psychiatrist of that patient at the time. Obviously, once again, the patient’s wishes would be 
noted and recorded in the patient file. 
Hon STEPHEN DAWSON: If after one treatment an involuntary patient expresses concern—I understand that 
after each treatment an assessment will be made—and asks for the course not to continue, what process is gone 
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through to at least acknowledge the involuntary patient’s concern and then assess that concern and decide 
whether to go on? 
Hon HELEN MORTON: If an involuntary patient indicates partway through the course that they do not want to 
proceed, they and the psychiatrist can request a second opinion from another psychiatrist to determine once again 
whether the treatment is relevant and necessary. An emergency course of ECT is likely to proceed. If it is not an 
emergency course of treatment, it would be delayed. In that process the patient’s nominated person, the carer and 
the personal support person would be involved in the conversation around the need for the treatment. There 
would be an attempt to have the patient come back onboard and be willing to have the treatment, but, at the end 
of the day, if it was necessary to continue, that would be the case.  
Hon STEPHEN DAWSON: In the case of involuntary treatment, if, after one treatment in the course, the 
patient asked for the treatment to be discontinued, and the process that the minister just explained kicked in, 
would there be any requirement to inform the Chief Mental Health Advocate of that request to discontinue 
treatment? 
Hon HELEN MORTON: If the member looks back to clause 179(3), he will see the requirements, under the 
circumstances that he has mentioned, for the process by which it is recorded and the people who are to be 
notified. 
Hon LJILJANNA RAVLICH: I once had a constituent in my office who alleged that she was given 
electroconvulsive therapy without signing consent to ECT or a form D consent to be anaesthetised, which she 
claimed was against her will. What measures are there in this bill to prevent that sort of thing occurring again? 
Hon HELEN MORTON: I am assuming the member is referring to a voluntary patient. 
Hon Ljiljanna Ravlich: Yes. 
Hon HELEN MORTON: Clause 193 outlines that that is an offence, and the penalty is specified as a fine of 
$15 000 or imprisonment for two years. Those penalties are quite stiff. Even now, if that were the case, under the 
existing act, if a voluntary patient is provided with treatment against their consent, there is also a penalty for that. 
I do not know whether the person in question did not want to take the treatment any further, if they felt that was 
the case, but it is an offence even now. 
Hon LJILJANNA RAVLICH: I cannot find where in those two provisions the minister just outlined it states 
that the patient must sign the consent form to ECT, and must sign the form D consent to be anaesthetised as part 
of that process. 
Hon HELEN MORTON: If the member looks at clause 197, that is the provision that states that informed 
consent is to be given. The offence of providing ECT is at clause 193. 
The DEPUTY CHAIR (Hon Liz Behjat): Members, at this point I just clarify that we are having what appears 
to be a general discussion on part 14, division 1 under clause 192, and even though we are now getting into the 
specifics of clauses 198, 197 and 193, we are allowing that general discussion to happen, but it will not happen 
again once we get to those individual clauses. I am just clarifying that for members. 
Hon STEPHEN DAWSON: Madam Deputy Chair, that was certainly the discussion that the chamber had and 
agreed to before lunch—that we would have general discussion on a range of clauses now, and the agreement 
was that we would not have extensive debate on each of those clauses afterwards. Because there are many 
concerns with the issue of ECT that might deal with a number of clauses at the same time, it was felt that we 
could do it all under division 1. 
The DEPUTY CHAIR: I understand that, but I just want to clarify that we will pay close attention to the extent 
of the debate once we move past this general discussion. 
Hon LJILJANNA RAVLICH: I want to ask some questions about clause 195. 
The DEPUTY CHAIR: When we get to clause 195, you might like to ask those more specific questions, and we 
can now move along on clause 192. 
Hon STEPHEN DAWSON: Clause 193 reads — 

A person must not perform electroconvulsive therapy on another person except in accordance with 
sections 194 to 199. 

Penalty: a fine of $15 000 and imprisonment for 2 years. 

Can the minister give us an indication of where that penalty came from? Why that amount and that term of 
imprisonment? Is it based on other acts, or is it based on the 1996 act? I am just trying to get a sense of where it 
came from. 
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Hon HELEN MORTON: The act deals with wilful neglect and mistreatment at section 162. The penalty is 
a fine of $4 000 or two years in jail. People generally feel that a fine of $4 000 is insufficient to make 
a considerable difference. Raising the fine to $15 000 makes it more consistent with what is applied in other 
jurisdictions. The $4 000 fine is for wilful neglect and mistreatment. The specific offence of misusing ECT 
without consent under the existing act is punishable by two years’ imprisonment or a $10 000 fine. It is section 
104 of the existing act, if the member is looking for it. It was felt that it needed to be increased not only to stay in 
touch with inflation, but also because the level of deterrence needed to be incorporated into that increase. 

Hon STEPHEN DAWSON: Earlier in the week, the minister very kindly provided a document on 
a jurisdictional comparison of electroconvulsive therapy that laid out some of the rules around the use of ECT. It 
did not contain any detail on the penalties used in other states. Did the minister just say that the $15 000 penalty 
was based on what other states use, or on a penalty used somewhere else in the bill? Can the minister give us a 
sense of what the penalties are in other states when ECT is used and should not be? 

Hon HELEN MORTON: I do not have the specific information on the penalty fine amounts for each of the 
states, but that information was checked and it was seen to be that the $15 000 is consistent with the penalty rates 
across the other states. We can get that information for the member, but not now. 

Hon STEPHEN DAWSON: I appreciate that, minister; thank you. If that information is available, I would like 
to take up the minister’s offer. Obviously, I will not hold up the debate while we wait for that information; 
however, I would like to get a sense of the penalties under similar legislation in different states just to make sure 
that we are on the right track. Concern has been expressed to us by groups such as the Mental Health Law Centre 
that perhaps some of the penalties in this bill are not as high as they should be, so that is why I ask that question. 
However, I will move on and I look forward to receiving that information. 

Lots of correspondence on ECT has been received by all members in this place. The majority of it has been 
negative or called for higher age limits in the bill. Although I have already touched on this issue in my 
contribution to the second reading debate, I will touch on it again. I will read briefly into Hansard some 
correspondence I received from an N. McLaren. I received this letter months ago, on 21 February 2014; that 
shows that this bill has been around for a while in this place and it is pleasing to be now moving on it. The letter 
was sent to my South Hedland electorate office and is about ECT in mental health bills, and states — 

People who advocate wider use of electro-convulsive therapy (ECT), such as the proposal to not fully 
ban the use of ECT on children in WA, often point to the position statement issued by the 
Royal Australian and New Zealand College of Psychiatrists to justify their views. Despite the 
widespread misunderstanding, this is not a scientific statement; it is a consensus opinion derived by an 
overtly political process. It draws on some scientific facts but not all. 

The statement asks a series of questions such as whether it is safe (generally) and effective (in the short 
term) or who should do it but the one question it does not pose is this: Is ECT necessary? It must be 
understood that many psychiatrists do not use it at all, that its use varies dramatically from one hospital 
to another, or one part of the country to another. Some practitioners use it so commonly that it is almost 
routine; others, practicing in the same setting seeing a similar if not identical population of patients, 
never use it. 

In two hospitals to which I was appointed chief psychiatrist, including five years at the former 
Hollywood Repatriation Hospital in Perth, ECT was used prior to my taking up my appointment. It was 
not used for the time I was in charge, then it was started again some time after I left. This says that 
while ECT is a treatment option, it proves emphatically that ECT is not“(an) essential treatment option 
that should be available to all patients in whom its use is clinically indicated.” For some practitioners, 
ECT is close to the first treatment option considered. For many others, treating the same types of cases, 
its use is never “clinically indicated.” It is of interest that in both hospitals, during my term of office, the 
admission rates, bed occupancy rates and duration of stay all dropped, only to rise again after I left. The 
notion that ECT achieves some therapeutic goal not available by other means is simply not true. 

The RANZCP statement on ECT says that patients should give informed consent. Strictly, this should 
include patients being told that some psychiatrists use ECT a great deal, while others rarely or never use 
it, and it is a matter of chance to which psychiatrist the patient has been referred. 

Parliaments should impose more restrictions on ECT. 

Yours faithfully 

N McLaren 
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I guess the jury is still out on this issue, particularly on the use of ECT on children. We will debate the age issue 
when I move the amendment standing in my name. Obviously, when ECT is used in the future, there must be 
some guidelines around its use. Can the minister give us a sense this afternoon about whether guidelines around 
the use of ECT have actually been written or formulated? 

The ACTING PRESIDENT (Hon Liz Behjat): Before I give the minister the call, can I welcome into the 
public gallery the year 11 students from the South Coast Baptist College. You are very welcome here this 
afternoon and I hope you enjoy our proceedings. We are currently in the committee stages of the Mental Health 
Bill 2013. 

Hon HELEN MORTON: I have so much to say on this, I almost do not know where to start. I will say a few 
things, and the member can let me know if I do not cover all the things he wants me to. For a start, we also 
received that letter from Dr McLaren, and I point out to the member that Hollywood Hospital ECT is for only 
voluntary patients, which is the case even now, because it is not an authorised hospital. Hollywood Hospital 
cannot treat involuntary patients; the most severe cases are not able to be admitted to Hollywood Hospital. 
Dr McLaren treated voluntary patients at Hollywood who were not the most severe cases that would be seen in 
places able to admit involuntary patients. 

I do not agree that the jury is out on this matter. ECT has proven to be life-saving in numerous cases in WA 
when all other treatments have failed, and that is the experience across the board. With regard to an evidence 
base, the bill requires statistical reporting that will enable us to develop even further our understanding of the 
extent to which ECT varies across services. 

Recently, at the Mental Health Services conference Professor Pat Bracken, who was visiting from Ireland, spoke 
on this particular matter. I listened to his keynote speech and thought that his comments would make life really 
difficult for us to get this bill through Parliament because it sounded like it was based on the fact that ECT does 
not provide a valuable service. Other people spoke to him as well, but later he explained to me that he was 
actually saying that he uses ECT and will continue to use it. He said it is an important treatment that he 
understands and he can see the life-saving benefits it has. What is quite difficult to understand even now is 
precisely how ECT has that benefit. I have met with psychiatrists and asked them to please give me in simple 
layman’s terms exactly how ECT has the benefit it has. If they could just explain it to me, I could explain it to 
other people. Even recently in conversations to that effect, psychiatrists cannot give me the definitive way in 
which ECT has the benefit it has. If Hon Stephen Dawson is saying that is the aspect of the jury that is still out, 
I agree with him, because scientifically it has been proven that it has the benefit it has, but even now it is not 
possible to explain that and I have not heard anyone tell me precisely how it has that benefit. There are a number 
of theories about how that benefit is achieved, but it is not known exactly how that benefit is achieved.  
Clause put and passed.  
Clause 193 put and passed.  
Clause 194: ECT on child under 14 years prohibited — 
Hon STEPHEN DAWSON: I move — 
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Again this deals with a contentious issue. Having gone through Hansard to look at the issue of ECT over the 
years, I found that in 1996, when the Mental Health Bill 1996 was being debated, Hon Peter Foss and 
Hon Alannah MacTiernan are on record talking about age limits. Hon Alannah MacTiernan was pushing for age 
limits, but the Mental Health Act 1996 did not end up including age limits.  

In my book this clause is an improvement on the existing act. For the first time a lower age limit is being put on 
the age at which ECT can be used on children. I think that is good. All members have received quite a lot of 
correspondence on this issue so I am not going to quote any of that correspondence, but it is fair to say that every 
piece of correspondence I have received has called for higher age limits. The Commissioner for Children and 
Young People has spoken out on the issue, the Youth Affairs Council of Western Australia is vocal about the 
issue, and many people believe that 14 years is too low an age. The explanatory memorandum states — 

Clause 194 prohibits the performance of ECT on children under 14 years of age, reflecting clinical 
advice that ECT may not be the most appropriate treatment for younger children. 

Who provided that clinical advice mentioned in the explanatory memorandum and was that advice received in 
writing?  

65/194  
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Hon HELEN MORTON: The first comment I would make about this is that age limits were first proposed by 
Professor D’Arcy Holman in 2003, who recommended 12 years of age. That recommendation was accepted by 
the government of the day. We have subsequently raised that age limit to 14, based on our analysis on ages under 
which ECT has been administered in jurisdictions in Australia. As I said in my second reading speech, I was not 
able to find evidence of ECT being performed on anybody under 14 years of age, but there is certainly evidence 
of ECT being provided for people from that age upwards. 

Hon Stephen Dawson: Is that Western Australia only or across Australia? 

Hon HELEN MORTON: I am talking Australia-wide jurisdictions. I know Hon Stephen Dawson has had, as 
have I, representations from the Royal Australian and New Zealand College of Psychiatrists asking us to take 
age limits away altogether. I have subsequently had another meeting with the college on this matter and have 
explained our position on the basis of the issues around public interest and the public concern on this matter. 
I reiterated that psychiatrists should use the treatment appropriately and that they make the proper assessments. 
I am not concerned about the way in which they provide the treatment in Western Australia. The member will 
see that it is not being utilised inappropriately at all in terms of age limits or children, and that it is rare, but again 
it is lifesaving. The areas in which it is being used include when children have a severe eating disorder due to 
severe depression, and they are dying as a result of it, it has been considered to have a beneficial effect, 
especially after all other treatments have failed and all other physical reasons for their illness have been 
investigated and ruled out. It is a treatment that is needed for children, it is used for children, and the evidence 
shows that it is used for children aged 14 and upwards but not below 14.  

Hon STEPHEN DAWSON: I come back to the point that in the explanatory memorandum it states that it 
reflects clinical advice. I am still not clear if it was the Royal Australian and New Zealand College of 
Psychiatrists who provided that advice. Who provided that advice and was that advice received in writing?  

Hon HELEN MORTON: I think the question is: do we have that advice in writing? The answer to that is no. 
We do have some advice in writing, but it is not the advice around ECT not being suitable for children under the 
age of 14. It is actually the opposite. It is from the psychiatrist in charge of the Child and Adolescent Mental 
Health Service. There are similar positions from interstate child psychiatrists—Professor Colleen Loo, for 
example. These are interstate child psychiatrists who argue for there not to be any age limit. So in terms of the 
comment in the second reading speech around ECT being not necessarily the—I cannot remember the exact 
words, but was it the desired treatment for children — 

Hon Stephen Dawson: The most appropriate.  

Hon HELEN MORTON: The child psychiatrists firmly believe that there are a number of other treatments that 
they will explore at a stage in the child’s illness. It is unlikely that, before the child has reached the age of 14, 
they will have got to the stage where they determine that ECT is the most appropriate treatment to be used for 
that child. 

Hon STEPHEN DAWSON: Can the minister tell me whether the child psychiatrists are uniformly of the view 
that ECT should not be used on children under the age of 14; or are they uniformly of the view that ECT should 
not be used on young people? The age of 14 seems arbitrary to me. I think it probably is arbitrary. When I think 
back on all the things the minister has said, whether in the second reading speech or in the debate so far, what the 
minister has said is that she has looked at all the evidence presented to her, and she has decided that 14 seems to 
be the right age—seems to be the right balance. I do not think there is any science behind that. Are child 
psychiatrists uniformly of the view that ECT may not be the most appropriate treatment for young children, and 
can the minister confirm that there is no one view on what is the most appropriate age? 

Hon HELEN MORTON: I think that much of what Hon Stephen Dawson has said is correct. The setting of the 
age limit is an imprecise science. It was based on, as I said, the age at which people are utilising ECT at the 
moment. It is based on the views expressed by experts. If the member is asking are all these people absolutely in 
alignment with this, of course the answer to that is no. There are people who would like there to be absolutely no 
age limit at all for ECT. But I believe that there would be common agreement across child psychiatrists that they 
would explore every other opportunity before they would settle on a requirement to provide ECT, because that 
would be the treatment of last resort. It is only under those circumstances that they would ever provide ECT to 
a child. As I have said to the member, there is evidence that ECT provision does occur for children aged 14 and 
upwards. But I have not seen evidence to show me that it is being utilised across Australian jurisdictions for 
children below the age of 14. 

Hon STEPHEN DAWSON: There are a number of other people who are on the public record as having raised 
concerns about the use of ECT on young people. Professor Patrick McGorry has expressed great concern about 
this matter and has said that there would have to be a very carefully argued case to say that anyone under 
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15 years of age would be able to consent to ECT treatment. Professor Jon Jureidini from Flinders University, 
who is an expert on child and adolescent mental health, has said that the legislation seems to be “bizarre’ and 
“absurd”. He is reported as saying also — 

“How can you be so psychologically impaired you’re considered for psychosurgery yet be considered 
competent to give consent?”  

I think he made a similar comment in relation to ECT. So, the jury is still out on this. Therefore, I think we 
should agree to disagree on this, because there is lot of concern out there about ECT. Minister, what guidelines 
will be used by clinicians when deciding whether to use ECT, particularly on children?  

Hon HELEN MORTON: If the member turns to clause 412 at page 291—I know we are not up to that yet—it 
talks about the issues that the tribunal must have regard to before deciding whether or not to approve ECT being 
performed. I want to reiterate that there is no consistent scientific evidence base that says that ECT is harmful for 
children. I think we have lost sight of that, so we need to be very clear about that. 

Hon Stephen Dawson: But there is not the opposite, either. If you flip it around, there is not the opposite, either.  

Hon HELEN MORTON: There is international literature that provides evidence that ECT does not harm 
adolescents and children. If the member does not have that literature and he has not seen it and he has not had the 
opportunity to be briefed on it, that is unfortunate. There is definitely international literature that provides 
evidence that ECT does not harm adolescents and children, and that the concerns expressed by the experts are 
general but not based on evidence. Although the member is focusing on the issues around children, and I am 
explaining why we settled at the age of 14, I want to reiterate and put on the record that there is no consistent 
scientific evidence base that ECT is harmful for children. But there is international literature that provides 
evidence that ECT does not harm adolescents and children.  

Hon ALANNA CLOHESY: In the course of that discussion, the minister talked about how the child 
psychiatrists whom she had consulted all indicate that ECT is used as a treatment of last resort with children—or 
adolescents, which is what we are talking about. Where in the bill is it reflected that ECT should be used on 
children and adolescents as a last resort, and how do we know that is actually the case and that child psychiatrists 
are treating with ECT as a last resort, when we also have evidence, particularly from Dr McLaren, who talks 
about ECT being used as a treatment almost as a choice—admittedly he was not speaking about children there, 
but he was speaking about the frequency with which ECT is used?  
Hon HELEN MORTON: Proposed section 412(1)(l), on pages 291 and 292 of the bill, requires the tribunal to 
determine whether any alternative treatment is available.  
Hon Alanna Clohesy: It does not actually say that — 
The DEPUTY CHAIR (Hon Liz Behjat): For Hansard’s sake, it is best to wait for the call.  
Hon ALANNA CLOHESY: There are so many people keen to talk on this, I thought I would get in quick!  
I appreciate that clause 412(1)(l) states “whether any alternative treatment is available” but the minister made the 
point that child psychiatrists say that ECT would be used as a treatment of last resort. Where does it require last 
resort? Other than consideration of other treatments, where does it require it to be the treatment of last resort for 
children?  
Hon HELEN MORTON: Although I said that is the way child psychiatrists are viewing electroconvulsive 
therapy, the bill does not require ECT specifically. It is not listed as being a treatment of last resort.  
Hon LJILJANNA RAVLICH: Referring to the age of consent for electroconvulsive treatment, the minister 
would be aware that the Mental Health Law Centre (WA) Inc stated that the bill should have made it abundantly 
clear that ECT could not be given to children without the consent of their parent or guardian. Can the minister 
explain to the house why that has not been accommodated in the bill?  
Hon HELEN MORTON: The issue the member raises needs to be considered in three ways. I will go over the 
second part first. It is made absolutely clear in this bill that a child does not have the capacity to make their own 
decision, unless it is proven otherwise. The assumption, or the default position, is that a child does not have 
capacity to make their own decision. However, as with any other form of health treatment, if that child 
demonstrates capacity, under common law that child can give consent with or without the parents’ knowledge or 
with or without the parents’ involvement. I might have gone a bit strong on that. For ECT, a child cannot make 
that decision on their own if they have capacity. The big question, of course, is “if” they have capacity. 
The second aspect of the process of determining whether this is an appropriate treatment for a child or not is that 
even if a parent gives consent, it still has to go to the Mental Health Tribunal. The Mental Health Tribunal has to 
take into account all of the things listed at clause 412 to either approve or support the use of ECT or not approve 
it. In that process, parents can certainly have a view, but the parents’ view is not necessarily the one that the 
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Mental Health Tribunal will support. If the child has capacity, notwithstanding the default position that a child 
does not have capacity, it is not possible for the child to make a decision of that nature on their own anyway. The 
ECT decision still has to go to a specially constituted Mental Health Tribunal hearing, which also involves 
a child psychiatrist.  
Hon STEPHEN DAWSON: If a child has consented or is deemed to have consented to treatment but the parent 
or guardian has deemed otherwise, or if the child is deemed to have consented and the child refuses to talk or 
engage with the parent or guardian, what is the process? Does the parent have recourse in that regard? Can the 
parent raise their concern with the Mental Health Tribunal? If the child is deemed to have consented, what 
provision ensures that the parent or guardian is advised? The parent can say whether their child is deemed to 
have consented, but if the child does not talk to the parents, is there anything in the bill to ensure that the parents 
are consulted in that regard? What recourse do they have?  

Hon HELEN MORTON: If the member looks at proposed section 412 on page 291, “Other things to which 
Tribunal must have regard”, it is stated at subsection (1)(d) — 

if the patient is a child—the views of the child’s parent or guardian; 

The tribunal must have regard to the views of the parent or guardian in coming to its decision.  

Hon STEPHEN DAWSON: Looking at the jurisdictional comparison on electroconvulsive therapy across the 
states, particularly in relation to clause 194 about ECT being prohibited on people under 14 years of age—I am 
not sure if the minister has that jurisdictional comparison.  

Hon Helen Morton: Yes.  

Hon STEPHEN DAWSON: If I am reading this correctly, it says that New South Wales, Queensland, the 
Australian Capital Territory and the Northern Territory have no specific provisions in their Mental Health Act–
equivalent to allow for ECT on children. There is no specific mention of ECT being allowed on children; 
therefore, it is allowed—is that correct?  

Hon HELEN MORTON: That is right. I will clarify that. That is the case. There are no provisions in those acts 
specific to children in relation to ECT treatment. That is the case. I would reiterate that WA is more rigorous 
than other states. Most do not require the Mental Health Tribunal to review child ECT, if voluntary. I would also 
add, to carry over from previous comments about parents, a parent must also be notified of the hearing. It is not a 
matter of the hearing being able to take place at the Mental Health Tribunal without the parents being notified of 
that hearing. They both have an opportunity to participate, unless exclusions apply for the reasons that are set out 
in the bill. The parents must be notified that their child’s hearing is taking place at the Mental Health Tribunal 
and they must be given an opportunity for their views to be put forward.  

Hon STEPHEN DAWSON: Is it the case that the equivalent Mental Health Act legislation in other states is 
old? Have they been around for a while or have some of those states updated their acts in recent years? I know 
there has been concern on and off over the years about the use of ECT on people under 18 years of age, but it 
seems to me that the heightened level of concern about ECT on people under 14 is more recent. The question 
again was: How old are the other acts? Are the acts in the other states old and have they missed out on this 
debate or is that not the case? 

Hon HELEN MORTON: No, not at all; that is not the case. The Victorian legislation was assented to in its 
Parliament before we got ours through. It was tabled there after we tabled ours, in July this year. Tasmania’s was 
this year as well. The New South Wales act was assented to in 2007, and the member might consider that to be 
old given that it is seven years ago, and the South Australian legislation was assented to in 2009. 

Hon STEPHEN DAWSON: I want to touch on the South Australian act for a moment. Again in this 
comparison of jurisdictions, it says 16 years to 17 years is the age that that state has settled on, and that seems to 
be a recent piece of legislation. Are any of the minister’s advisers aware of the debate that happened in 
South Australia around this lower age and why they landed on the minimum ages of 16 years to 17 years? 

Hon HELEN MORTON: In South Australia there is no lower age limit. I think the member is misreading what 
I have on that chart. In the South Australian legislation there is no lower age limit at all. It does state that when 
a child is under 16, the matter must go to the board for approval, but, as I say, there is no lower age limit. That 
chart says that 16-year-olds and 17-year-olds are treated in exactly the same way as adults—that is, a voluntary 
patient does not have to go to the board, for example. When the person is under 16 years of age, the matter has to 
be taken to the board. There is no lower age limit for South Australia. 

Hon STEPHEN DAWSON: Given that extra piece of information, I congratulate the minister on at least putting 
a lower age limit of 14 years into our bill. I have to give the minister credit for listening to some of the concern 
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in the community about the lower age limit. She may have taken all the concern into consideration, but I do not 
believe she has acted on all of it. I believe the lower age limit should be 16 years, given the level of 
correspondence and contact I have had with people from the community. I know that people may have been 
flippant previously and said that a lot of Scientologists had emailed them, but it was not just Scientologists. 
Children’s commissioners, youth affairs councils, professors, doctors and some Scientologists have raised 
concerns about the lower age limit. I think this side of the chamber would be more comfortable with an age limit 
of around 16 years. That is the view of this side the house. I thought a number of members on this side of the 
chamber wanted to make more comment on this point, but I do not think that they do, so I think it is appropriate 
that we put the amendment standing in my name. 

Division 
Amendment put and a division taken, the Deputy Chair (Hon Amber-Jade Sanderson) casting her vote with the 
ayes, with the following result — 

Ayes (10) 

Hon Robin Chapple Hon Kate Doust Hon Ljiljanna Ravlich Hon Samantha Rowe (Teller) 
Hon Alanna Clohesy Hon Sue Ellery Hon Amber-Jade Sanderson  
Hon Stephen Dawson Hon Lynn MacLaren Hon Ken Travers  

Noes (19) 

Hon Ken Baston Hon Peter Collier Hon Alyssa Hayden Hon Michael Mischin 
Hon Liz Behjat Hon Donna Faragher Hon Col Holt Hon Helen Morton 
Hon Jacqui Boydell Hon Nick Goiran Hon Peter Katsambanis Hon Simon O’Brien 
Hon Paul Brown Hon Dave Grills Hon Rick Mazza Hon Phil Edman (Teller) 
Hon Jim Chown Hon Nigel Hallett Hon Robyn McSweeney  

            
Pairs 

 Hon Sally Talbot Hon Martin Aldridge 
 Hon Adele Farina Hon Brian Ellis 
 Hon Darren West Hon Mark Lewis 
Amendment thus negatived. 

Clause put and passed. 
Clauses 195 to 200 put and passed. 
Clause 201: Statistics about ECT — 
Hon LJILJANNA RAVLICH: This clause concerns itself with statistics about electroconvulsive therapy. 
Subclause (2) in particular defines the time period within which the report is to be done and it also defines 
a serious adverse event in relation to a course of treatment with electroconvulsive therapy including the 
following — 

(a) premature consciousness during a treatment; 
(b) anaesthetic complications (for example, cardiac arrhythmia) during recovery from a treatment; 
(c) an acute and persistent confused state during recovery from a treatment; 
(d) muscle tears or vertebral column damage; 
(e) severe and persistent headaches; 
(f) persistent memory deficit.  

How are these things events recorded under the existing recording system? 

Hon HELEN MORTON: These are not notifiable incidents under the act; consequently, they have been 
included in the bill. All the items in clause 201(2)(a) to (f) would be recorded in a person’s medical record. It can 
be reported to the Chief Psychiatrist if it was considered to be a critical incident. I think the member’s question 
was how the Chief Psychiatrist is notified at the moment and he is notifiable only if it becomes a critical 
incident. 

Hon LJILJANNA RAVLICH: Each and every one of these incidents seems to be a very serious adverse 
outcome. I am wondering whether the minister could, through her advisers, shed some light on how frequently 
these incidents occur. 
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Hon HELEN MORTON: All the events listed in clause 201(2)(a) to (f) have varying degrees of severity. The 
bill is quite specific about it being reportable if it is a serious adverse event such as those listed in clause 201(2). 
We do not currently have a requirement for recording and notifying about these, so there is no database for how 
often a serious adverse event such as these is recorded. The Chief Psychiatrist has indicated that he has not been 
notified of any serious incidents in the past 12 months in these areas. That could be because there is none or 
because they are managed at the clinical level and there is no requirement to notify further up the chain. Please 
be aware that all the events listed in paragraphs (a) to (f) have varying degrees of severity. We are seeking 
a serious adverse event in relation to a course of treatments to be recorded so that we can start to monitor those 
things that currently cannot be monitored by the Chief Psychiatrist. 

Hon LJILJANNA RAVLICH: Even though they have varying degrees of severity, they are defined as “serious 
adverse events” and they should be taken very seriously. Are those serious adverse events listed under clause 
201(2) part of some sort of national reporting framework? 

Hon HELEN MORTON: The answer to that is no. This process is being undertaken in Western Australia and it 
will be driven through the Chief Psychiatrist’s office in WA. 

Hon LJILJANNA RAVLICH: Do the minister’s advisers know whether serious adverse events are recorded in 
other jurisdictions in Australia? 

Hon HELEN MORTON: We know that the legislation in other jurisdictions does not have this level of 
specificity. We do not have information on the degree to which individual Chief Psychiatrists in other states have 
another mechanism by which that information is made available to them. This level of detail or specificity is 
unique to the WA bill. 

Hon ALANNA CLOHESY: I will stay on the issue of serious adverse events for the time being. I think it is 
fantastic that this section is included in the act, because there is no form of data collection at all about 
electroconvulsive therapy, and that is one of the reasons it has been misused and continues to be misused. 

How were the six serious adverse events arrived at? Why are other adverse events that have been recorded in the 
literature, including seizures, skin burns and pulmonary issues, not included in this list? 

Hon HELEN MORTON: I will provide a bit of clarification to start with. The issues around pulmonary effects 
relate to the anaesthetic and not to the electroconvulsive therapy treatment. 

Hon Alanna Clohesy: Not necessarily. 

Hon HELEN MORTON: Hon Alanna Clohesy’s opening comments were around ECT being misused. I am not 
familiar with whatever evidence the member has about ECT being misused in this state. If it is being misused, 
I hope that whoever is concerned about that misuse brings it to the attention of the Chief Psychiatrist. If that is 
the case, we need to look at that. I am not aware of the issue to which the member is referring about ECT being 
misused. Pulmonary side-effects relate to the use of the anaesthetic and not to the ECT. 

Clause 523(c) provides for a further requirement of — 

any other incident in connection with the provision of treatment or care to the person that has had, or is 
likely to have, an adverse effect on the person; 

Hon ALANNA CLOHESY: I saw that clause. As I said at the outset, the recording of serious adverse events to 
prevent mistreatment is very important and very welcome. However, my specific question is: how were these 
six serious adverse events arrived at, and why does the list not include others that are also reported in the 
literature as serious adverse events? Was it based only on frequency, was it based on experience of 
Western Australian clinicians, or was it part of an international dataset that clinicians in Western Australia want 
to pursue? What was the rationale? 

Hon HELEN MORTON: Although there is no national ECT forum in which these issues are compared, 
paragraphs (a) to (f) were determined on the basis of worldwide knowledge around ECT and the potential 
adverse events that can occur for people undertaking ECT. In that forum, these were the ones that were known to 
occur occasionally or rarely as serious adverse events, and that advice was provided through the 
Chief Psychiatrist to the team that was involved in the development of the bill. 

Hon ALANNA CLOHESY: So it was based on an international literature review of adverse events. If that is the 
case, why are other adverse events not included in that list? 

Hon HELEN MORTON: It was based on both a literature review and the expert panel. The literature review 
was undertaken around about five years ago by the Chief Psychiatrist at the time, remembering that this bill has 
been in the making for a number of years. The expert panel also comprised people with knowledge of ECT, so it 
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was through that process. The reason these events (a) to (f) are listed, and there is not a broader list of potential 
adverse events, is that these were the ones that came up as the most likely events to be recorded. 

Hon ALANNA CLOHESY: I appreciate that, and I recognise that this was done more than five years ago. 
I know that there is a part of the clause that takes in everything else, but my concern is that these paragraphs will 
be used as the definitive list of adverse events, when we know that there are other adverse events, some of which 
I have already mentioned, such as seizures and skin burn. I did not mention fine motor coordination deficits, and 
pulmonary issues unrelated to anaesthetic complications. 

Hon Helen Morton: Are you actually asking a question there? 

Hon ALANNA CLOHESY: Are there other ways in which recent literature can be incorporated into these? My 
concern is that this becomes the definitive list. 

Hon HELEN MORTON: If there was a concern that there was an adverse incident coming through under that 
catch-all clause, as the member calls it, that needed to have a more deliberate focus, that could be undertaken by 
the Chief Psychiatrist in the standards and guidelines. 

Hon ALANNA CLOHESY: It is great to hear that it can be included in standards and guidelines—maybe even 
regulations perhaps? The problem is that this will become the only list, and that people will not look for other 
adverse events, and patients will not be encouraged to talk about other adverse events that may occur because 
this is the definitive list. This is all we are checking for. 
Hon HELEN MORTON: I again say that the legislation makes it clear that any other incident in connection 
with the provision of treatment or care to a person that has or is likely to have an adverse effect is actually 
covered at clause 523, and this must be notified to the Chief Psychiatrist. The standards and guidelines are 
iterative, and can change frequently; they are reviewed every two to three years. That is where it would be 
contained. 
Hon LJILJANNA RAVLICH: Just going back to this clause about statistics about ECT, I notice that clause 
201(3) requires a person in charge of a mental health service, as soon as is practicable at the end of each month, 
to report to the Chief Psychiatrist on a range of matters, for example, in paragraph (a), the number of people in 
respect of whom a course of electroconvulsive therapy at the mental health service was completed under 
subclause (4) or was discontinued under subclause (5). This goes right through to paragraph (k), with a lot of 
reporting requirements. These reporting requirements are to be made on an approved form. I am assuming that 
the Chief Psychiatrist will be responsible for the making of that form. There does not seem to be any penalty for 
those who fail to adhere to this requirement to provide information to the Chief Psychiatrist. Can the minister 
explain why that is the case? 

Hon HELEN MORTON: There are a number of different ways in which this is undertaken. The first is that the 
Chief Psychiatrist can compel a service provider to provide information, and that is covered in clause 520. 
I think that is what the member is asking for. Sanctions, such as fines, apply if the service provider does not 
provide information. 
Hon LJILJANNA RAVLICH: From my point of view, one of the opportunities in this clause is to ensure that 
we have better system-wide information about exactly what is happening in relation to ECT. I make the point 
that it could be achieved through more effective drafting rather than leaving it to the Chief Psychiatrist to try to 
track down individual people who have not provided information. 
Hon Helen Morton: Clause 520 actually requires service providers to provide the information that the 
Chief Psychiatrist seeks. 
Hon LJILJANNA RAVLICH: Does this apply to all of them? Can the minister just clarify that?  
Hon HELEN MORTON: I refer the member to clause 520, in which the Chief Psychiatrist can compel any or 
all of the service providers to provide him with information that he requires.  
Hon LJILJANNA RAVLICH: I am saying that it should be mandated in this provision that they provide that 
information, and it is, but some sort of penalty should be associated with not providing the information rather 
than leaving it to the Chief Psychiatrist to track down those who have not provided it. Chances are he will not 
have the time to track them down, the information will not be provided, and we will never get a composite set of 
data that explains what is going on across the system with electroconvulsive therapy.  
Hon HELEN MORTON: The member’s concerns should be allayed by not only the provision that I mentioned 
in clause 520, but also the fact that only authorised mental health services can perform ECT. The 
Chief Psychiatrist has the responsibility for authorising a mental health service to undertake that work and, 
equally, he can de-authorise a mental health service that has not been compliant with the requirements around 
reporting. A penalty process with a $6 000 fine is in place. The Chief Psychiatrist also has a responsibility to 
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provide me with an annual report, which I am to table in Parliament, that will cover those items in annual 
reporting. The scrutiny that the member seeks is already covered in the bill, the sanctions are already covered in 
the bill, and the governance arrangements around ECT undertaken by the Chief Psychiatrist are well and truly 
covered in the bill.  
Hon LJILJANNA RAVLICH: When we look at the requirement to refer sexual incidents that occur in mental 
health institutions, for example, we find that no information has been provided to the Chief Psychiatrist, so the 
minister can understand why I might have some cause for concern.  
Hon HELEN MORTON: We are back to the fact that not enough incidents have been reported to satisfy the 
member’s needs that the incidents are being reported. We have had this conversation before and I will not have it 
any longer. The matter has been covered in the bill.  
Hon ALANNA CLOHESY: I will move on to clause 201(3), which is about the type of data collected. Again, it 
is fantastic that these statistics are being collected and enshrined in the act. I am interested to know why there is 
no inclusion of clinical outcomes. This clause provides that the number and type of people who undergo ECT 
and any adverse events must be reported, but does not require the reporting of whether ECT worked or partially 
worked, or whether further treatment is required. The clinical outcomes are an important part of understanding 
how ECT is used and applied.  

Hon HELEN MORTON: The legislation is the legal framework under which services can be provided. 
Research about clinical efficacy, for example, is not contained within legislation, but within the research 
paradigm, which is what the member seeks. My understanding is that a reasonable amount of research takes 
place in this area, but it is not the work of legislation to contain that research.  

Hon ALANNA CLOHESY: With respect, minister, the legislation contains research. This clause is titled, 
“Statistics about ECT”; that is data collection. Another form of data collection is measuring outcomes and 
determining how successful they are. The reason for this concern is that none of this data has been collected 
before and there is a high level of community concern about this procedure anyway. If there is a high level of 
community concern about the use of this procedure, and there has been no transparency on clinical outcomes in 
the past, and this is an attempt to increase the transparency and, dare I say it, accountability, why is there no 
inclusion of positive outcomes so that everyone can see that this treatment that has been approved under this bill 
is working and doing the things that it is meant to be doing? 

Hon HELEN MORTON: I will reiterate once more that the worldwide literature evidence for effectiveness of 
ECT is not in doubt. There is no concern around it. The area of concern that the member refers to is not based on 
the worldwide literature of evidence around ECT, the effectiveness of which is not in doubt. I agree with the 
member that there is some misunderstanding or lack of awareness and education at a community level around the 
use of ECT. I fully understand that and I agree with the member, but the main purpose of clause 201 is to place 
safeguards around serious incidents and understanding the variance between the services in terms of prescribing 
ECT. Its purpose is not based around undertaking a research project and, equally, we do not find research 
projects around cancer treatments for example in the Health Act or other kinds of acts such as that. I understand 
where the member is coming from because she has a personal belief around ECT, but that is not a commonly 
shared belief. I do not think I can provide the member with any further satisfaction in her particular line of 
questioning.  

Clause put and passed. 
Clause 202: Emergency psychiatric treatment: meaning — 
Hon STEPHEN DAWSON: Can the minister explain to us what is meant by emergency psychiatric treatment? 
Clause 4 mentions emergency psychiatric treatment and refers us to clause 202(1), which states — 

Emergency psychiatric treatment is treatment that needs to be provided to a person — 

(a) to save the person’s life; or 

(b) to prevent the person from behaving in a way that is likely to result in serious physical injury 
to the person or another person. 

Subclause (2) also states that it does not include — 

(a) electroconvulsive therapy; 

(b) psychosurgery; 

(c) treatment that is prohibited by section 210(1). 
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However, it is not clear to me what emergency psychiatric treatment does include. Can the minister please 
apprise us of that information?  

Hon HELEN MORTON: ECT, for example, is not included because ECT is already covered, as 
Hon Stephen Dawson knows. 

Hon Stephen Dawson: I know.  

Hon HELEN MORTON: I just wanted to make sure he was aware of that. The other forms of psychiatric 
emergency treatment include when, for example, a person in an emergency department is floridly psychotic and 
at great risk of harm to themselves or other people and patients. Emergency treatment in that instance would be 
a form of medication. 
Hon Stephen Dawson: Seclusion or restraint? 

Hon HELEN MORTON: I think I heard Hon Stephen Dawson ask whether seclusion and restraint are included. 
They are not referred to as treatment; they are a form of intervention.  

Hon STEPHEN DAWSON: Minister, is there not an exhaustive list of what is meant by the words “emergency 
psychiatric treatment”? Does it mean that provided it is not ECT, psychosurgery or treatment prohibited by 
clause 210(1), anything goes? I do not know how comfortable I am with that. If there were a list—it might not 
need to be exhaustive—that just says “includes” these things, I would be more comfortable. As it stands, this is 
very broad. I wonder why this has been left as broad and why the minister has not sought to include a list in the 
bill. 

Hon HELEN MORTON: I am looking for where it is referred to in definitions; it is covered in the definition of 
treatment. If Hon Stephen Dawson looks at the definition of “treatment” on page 10 of the bill, it means all those 
treatments there; but, of course, it is at clause 202 for when it is provided in emergency.  

Hon STEPHEN DAWSON: I think I might be a bit slow this afternoon. Could the minister say that again? The 
minister said all the treatments, so does that mean treatments that are listed under the definition of “treatment” at 
page 10, which means the provision of psychiatric, medical, psychological or psychosocial, and onwards? Is the 
minister saying that emergency psychiatric treatment could be any of those things?  

Hon HELEN MORTON: The answer to that is, yes. I just have to go back and say that it is all of the treatments 
except those listed at subclause (2) because they are separately dealt with. 

Hon Stephen Dawson: Yes.  

Hon HELEN MORTON: It is broad because treatment is broad. Medication is only one example of those. 
Another example would be intravenous nutrients for a person who has a severe eating disorder or emergency 
psychiatric treatment. It could be those sorts of treatments. It can be any of the psychological treatments. For 
example, if a person says that they do not want to talk but that person needs to be spoken to so that they can be 
calmed down to find out what is going wrong with them for the time being, it can be any form of that treatment 
listed on page 10 of the bill.  

Hon STEPHEN DAWSON: I do not propose to spend much time on this and I will move on. Is that list 
exhaustive? Is it simply those things that are listed on page 10 under “treatment” excluding ECT and 
psychosurgery, which is obviously in clause 202(2)? Is that list exhaustive or are there other things that could be 
referred to as emergency psychiatric treatment?  

Hon HELEN MORTON: The list under “treatment” is actually very broad. If the member is concerned about 
something that should be in there that is not in there, I would be happy to know what it is. It is almost impossible 
for me to think of something else that should be in that list.  

Hon Stephen Dawson: I am hoping that is everything; I hope nothing falls outside of that. 

Hon HELEN MORTON: Other than the ones we have already identified in that particular clause.  

Clause put and passed. 
Clauses 203 to 204 put and passed.  

Clause 205: Psychosurgery: meaning —  

Hon STEPHEN DAWSON: This clause and this division relates to psychosurgery. There is a great deal of 
concern about psychosurgery in the general community. Can the minister advise us in the same way she did on 
the question about ECT? How many individual psychosurgery treatments could be included in a course? Is it 
called a “course”? Are the same limitations or issues taken into consideration when deciding how much 
psychosurgery treatment somebody gets? When we looked at ECT, we considered things like weight and 
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individual sizes; is that the same issue with psychosurgery? I do not imagine it is, but I am keen to hear from the 
minister in that regard.  

Hon HELEN MORTON: The area of psychosurgery mostly referred to here is deep brain stimulation. I note 
that psychosurgery has not been used in WA since the 1970s. Historically, people have thought about 
psychosurgery associated with lobotomies and other unregulated procedures, but the work being undertaken in 
psychosurgery at the moment relates to the area of deep brain stimulation. I want to put that on the record in the 
first instance. That has demonstrated a significant benefit for people with specific areas of disorder—that is, 
obsessive-compulsive disorder, and major depressive disorders. These disorders are really serious. I do not know 
whether any member know anybody who has a severe obsessive-compulsive disorder and cannot leave the 
house, and in some cases cannot leave a room inside the house, because of their disorder. It is incredibly 
disabling for a person. People who have these disorders get to the stage where all other treatments have failed, 
and they are offered this as an option, and they would do anything at that stage to undertake a form of treatment 
that would relieve them of the torment associated with their obsessive-compulsive disorder. 

In the case of deep brain stimulation, there is an initial form of brain surgery, during which electrodes are 
implanted. But, after that, the electrical stimulus is titrated external to the brain; so the person is monitored, and 
that is adjusted as the need requires. This form of surgery is reversible. If the person is receiving no benefit from 
it at all, the electrodes can be removed—that is an option that can be taken. This work is being undertaken at the 
moment, and that is why we have included in the bill the requirement that people be able to access this form of 
treatment. I have someone in my electorate who meets with me occasionally in my electorate office and who has 
had to go to the eastern states to get this treatment because it is not currently being performed in 
Western Australia. It may well become a service that we can provide, but it is not being provided in Western 
Australia at the moment. 

Hon AMBER-JADE SANDERSON: I would like the minister to clarify something around the use of deep 
brain stimulation. During my contribution to the second reading debate on 9 September—I am reading from 
Hansard—I said — 

Deep brain stimulation is probably far more controversial … My understanding … is that it has not 
been performed in Western Australia since the 1970s and is being provided to only a small number of 
people in Victoria. 

That comes directly from the Mental Health Commission website. The minister interjected on that and said — 

Do you know that it is used nearly every day in Western Australia? 

I want to get some clarification from the minister on that, and on for what purposes it is used, because that seems 
slightly contradictory to what the minister has just stated and what is on the Mental Health Commission website. 

Hon HELEN MORTON: I do not know whether the member is aware, but it is a common treatment for people 
with Parkinson’s disease, and it is being undertaken regularly. I might have exaggerated by saying daily, but it is 
being undertaken at least weekly in Western Australia for people with Parkinson’s disease. 

Hon STEPHEN DAWSON: It is not like the minister to exaggerate in this place! 

Hon Helen Morton: No! 

Hon STEPHEN DAWSON: It is highly unusual! 

The minister in her comments in response to my last question talked about psychosurgery being totally 
reversible. Is that actually true? I can understand that if electrodes have been inserted, they can be taken out. But 
is the treatment totally reversible? Can the minister also explain whether there are possible side effects from 
psychosurgery? 

Hon HELEN MORTON: It is probably worth my talking a little bit about the evidence around the safety and 
efficacy of this form of treatment. 

Hon Stephen Dawson: I am happy for you to do that, so long as you answer my question as part of that. 

Hon HELEN MORTON: I will answer the question specifically, as I understand the member asked it. It does 
not matter what form of treatment a person has; there is always a very low-risk outcome or adverse—I would not 
even refer to it as adverse, but some residual — 

Hon Stephen Dawson: Side effect. 

Hon HELEN MORTON: Side effect; that is right. So I do not want anybody to imagine that I am referring to 
that. What I am referring to is the risk in terms of the removal of the electrodes, and the ability of the person to 
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then continue to live a life equivalent to what they were living before, without any significant side effects at all. 
The risk of scarring, and the amount of scarring, is minimal and does not affect the person’s functioning. I am 
being told that most people would not even know that the person had had the treatment—now reversed—in the 
first place. I do not want anybody to assume that there is not any potential for some very low-risk scarring to 
take place. But in terms of the person’s ability to function, the risk is negligible, or nothing. 

Hon STEPHEN DAWSON: It is not really totally reversible—if they take the electrodes out, there could be 
side effects. So I hear that point. In relation to the age limit, which obviously was one of the issues of concern in 
the community, how did the minister land on the age of 16 years? This, too, was an area on which the then 
Commissioner for Children and Young People provided a contrary view. She in her advice suggested that 
psychosurgery should not be performed on a person under the age of 18. How did the minister decide on the 
limit of 16 years of age? Also, when the minister is responding, can she tell us whether, while consulting on this 
bill, she actually spoke to the then children’s commissioner to hear her concerns first-hand? 

Hon HELEN MORTON: There are two aspects to this. Was the member’s question about whether I spoke to 
her personally, or was it about whether the team did? 

Hon Stephen Dawson: Did the minister personally talk to the children’s commissioner. 

Hon HELEN MORTON: I talked to the children’s commissioner on a regular basis. I am trying to remember 
whether I had a particular conversation around this, but my ongoing discussions with the children’s 
commissioner occurred, as I said, on a regular basis. 

Hon Stephen Dawson: So you may have? 

Hon HELEN MORTON: Yes, I may have. I just cannot recall a specific conversation that I had with her about 
this. The team that has been involved in the development of the draft specifically met with the children’s 
commissioner and got her direct feedback into the development of the bill. Those are the two processes that took 
place in regard to that. 

In regard to the age that has been settled in the bill, obsessive-compulsive disorder starts at quite an early age, 
sometimes as young as 11. It is incredibly disabling for people. It can cause chronic serious illness and have 
serious effects on a person’s life by the time they turn 15. In that process, the person will have tried many, many 
different forms of treatment. If their illness is progressing and their condition is deteriorating, at that point, when 
all the other options have been considered and psychosurgery is considered to be one last option, it is possible 
that that point will have been reached by the time that person is 16 years old. 

Hon STEPHEN DAWSON: I think in earlier drafts of the bill the age limit proposed was 14 years. I am trying 
to get a sense of how the minister landed at that age of 16. I understand that after the earlier drafts there was 
some public concern about that age limit. I wonder whether the minister has changed her mind as a result of that 
public backlash and inserted the minimum 16-years-of-age limit. 

Hon HELEN MORTON: There is no doubt that we listened to the feedback from the general public and 
clinicians—all sorts of people—in the process of putting out those draft and green bills. We put them out 
specifically to get feedback and to encourage debate. We heard the debate and listened to what people had to say 
in helping us to define or refine our position on some things. There is no doubt that had some influence on our 
relooking at that age limit and seeking to increase it further, or not increase it at all. All those things were taken 
into consideration. In that process, people such as the then Commissioner for Children and Young People said 
18 years should be the limit. Other people said ban it altogether; it is not to be included at all. But the clinicians 
made it absolutely clear to us that because the chronicity of obsessive-compulsive disorder becomes identifiable 
between the ages of 15 and 16, we had to ensure that there was a provision in the bill that did not preclude 
people from receiving that treatment when it was likely to have a significant impact on them when their full life 
was still ahead of them. I guess the question asked of me was: why wait another two years if this treatment can 
provide relief for a person at age 16? We did not feel that the chronicity of the illness had time to demonstrate 
itself below the age of 16. 

Clause put and passed. 

Clause 206: Psychosurgery offence — 
Hon STEPHEN DAWSON: This clause states — 

A person must not perform psychosurgery on another person except in accordance with sections 207 
and 208. 

The penalty is imprisonment for five years. Members may recall that the penalty for performing  
electro-convulsive therapy is a $15 000 fine and two years’ imprisonment. Why the difference between that and 
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the penalty under this clause? Is this recognition of the fact that psychosurgery may be more dangerous if 
undertaken or it could possibly go wrong so it warrants imprisonment of five years? 

Hon HELEN MORTON: That reflects what is in the current act. We did not want to reduce it; it is a maximum 
five years in jail. It does not suggest that a person should automatically go to jail for five years. It is a maximum, 
so there are all the usual options that ratchet up to that. 

Hon STEPHEN DAWSON: Thank you, minister. When we are talking about ECT, why did the bill stipulate 
a maximum of $15 000 and two years in jail? Why have we not sought to include a penalty amount in this bill? 

Hon HELEN MORTON: As I said, this reflects what is in the act. We certainly did not want to lower it, 
because it would have suggested that we were going soft on people who are providing psychosurgery 
inappropriately. 
Hon Stephen Dawson interjected. 
Hon HELEN MORTON: Exactly, but there is a historical component to this. I guess there are decade-old 
concerns around psychosurgery. I do not think it would be appropriate to make it equivalent to the provisions 
that apply to ECT. If the member is asking why we did not nominate a fine for ECT but not for psychosurgery, 
this clause still provides the option of a fine, but it is not stipulated as a maximum. 
Clause put and passed. 
Clause 207: Psychosurgery on child under 16 years prohibited — 
Hon STEPHEN DAWSON: I move — 

Page 153, lines 17 and 18 — To delete “child under 16 years of age” and insert — 
person under 18 years of age 

I think I need to put on the record that I believe this is invasive surgery on the brain. I am not convinced of the 
reasons for the bill providing for a minimum age of 16 years. We would be more comfortable if the age limit is 
18—that is, if an adult can decide to have this treatment. All the concerns that have been raised with me have 
been against the use of psychosurgery on people under 18 years of age. As I said previously, the children’s 
commissioner made some strong comments about this when she said that 18 should be the lowest age limit. 
People on this side certainly support that view. That is why I have moved the amendment standing in my name. 

Hon HELEN MORTON: The government will not support this amendment for the reasons we have already 
discussed. 

Division 
Amendment put and a division taken, the Deputy Chair (Hon Alanna Clohesy) casting her vote with the ayes, 
with the following result — 

Ayes (9) 

Hon Robin Chapple Hon Kate Doust Hon Ljiljanna Ravlich  
Hon Alanna Clohesy Hon Sue Ellery Hon Ken Travers  
Hon Stephen Dawson Hon Lynn MacLaren Hon Samantha Rowe (Teller)  

Noes (18) 

Hon Ken Baston Hon Peter Collier Hon Alyssa Hayden Hon Helen Morton 
Hon Liz Behjat Hon Donna Faragher Hon Col Holt Hon Simon O’Brien 
Hon Jacqui Boydell Hon Nick Goiran Hon Rick Mazza Hon Phil Edman (Teller) 
Hon Paul Brown Hon Dave Grills Hon Robyn McSweeney  
Hon Jim Chown Hon Nigel Hallett Hon Michael Mischin  

            
Pairs 

 Hon Sally Talbot Hon Martin Aldridge 
 Hon Adele Farina Hon Brian Ellis 
 Hon Darren West Hon Peter Katsambanis 
 Hon Amber-Jade Sanderson Hon Mark Lewis 
Amendment thus negatived. 

Progress reported and leave granted to sit again, on motion by Hon Helen Morton (Minister for Mental 
Health).  

Sitting suspended from 4.15 to 4.30 pm 
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